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PARLIAMENTARY COMMISSIONER AMENDMENT BILL 2009 

Council’s Amendments 

Amendments made by the Council now considered. 

Consideration in Detail 

The amendments made by the Council were as follows — 

No 1 

New clause 8A, page 5, after line 13 — To insert —  

8A. Section 22B amended 

In section 22B insert: 

(e) is disclosed to a person who is —  

(i) the Commissioner for Children and Young People; or 

(ii) a member of the staff of the Commissioner for Children 
and Young People authorised for the purposes of this 
subparagraph by the Commissioner, 

and concerns a matter that is relevant to the death of a child. 

No 2 

Clause 9, page 6, after line 6 and after the item relating to the Auditor General Act 2006 — To insert —  

Commissioner for 
Children and Young 
People Act 2006 

Commissioner for Children and Young People to 
the extent of the Commissioner’s functions other 
than that of chief employee under the Public Sector 
Management Act 1994. 

Mr C.J. BARNETT: I move — 

That amendment 1 made by the Council be agreed to. 

The first amendment from the upper house relates to section 22B of the Parliamentary Commissioner Act 1971.  

The second amendment is to clause 9, which amends schedule 1 of the Parliamentary Commissioner Act 1971. 
Schedule 1 of the act sets out those organisations to which the act does not apply. The amendment simply adds 
the Commissioner for Children and Young People Act to schedule 1. The effect of this amendment will be that 
the commissioner will be exempt from the Ombudsman’s jurisdiction, except in the exercise of those 
administrative functions she exercises as a chief employee under the Public Sector Management Act. This gives 
the commissioner equivalent status to the Auditor General, the Electoral Commissioner and the Commissioner 
for Public Sector Standards for the purposes of schedule 1.  

The SPEAKER: Several members in this place are having conversations and I know that they are making it 
difficult for other members to hear. If it is business that can be dealt with outside the house, would members 
please take it there. 

Mr M. McGOWAN: The Leader of the House has brought on a piece of legislation that is not on the notice 
paper and that we have had no notice of. He provided us with no advice that it would be coming before this place 
for any form of debate today. I would have hoped that we would have had some warning that this legislation 
would be dealt with. That is proper parliamentary procedure. We had no warning whatsoever. We have not had 
the slightest piece of advice about it. We have a shadow minister on this side who did not know it was coming on 
for debate. It is difficult to deal with this matter, despite the fact that, as the Premier said, it is a message from the 
upper house—to me, that is irrelevant; it is difficult to deal with it in this manner. If the government wants to 
deal with it, we can do so until five o’clock, if that is the way the government wants to run proceedings in this 
house. We should be given proper advice and warning of these issues. I am sure the shadow Attorney General 
has much to say about this legislation and could speak at length on this message. I expect that it will take at least 
two hours for us to deal with it. If that is the way that the matter will proceed, that is fine by the opposition.  

In closing, I request that I get a copy of whatever it is that we are dealing with at the moment. I ask that an 
attendant bring it to me.  
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Mr J.R. QUIGLEY: Not only was there no notice of what has now come before the chamber, but also I could 
not hear the Premier’s explanation of what the message was about. It is unsatisfactory that legislation can come 
before the chamber in this way. There was a lot of noise in the chamber at the time and I certainly was stunned 
when somebody told me that this was a matter for which I am the opposition spokesperson. It is not a 
satisfactory way for legislation to be dealt with.  

Mr M. McGowan: I am sure you have great knowledge of it.  

Mr J.R. QUIGLEY: I will get going, but it might take me a long while to come up to speed with it. I am 
looking at the clock ticking and it is taking me line by line to deal with the message. Can any members help me? 
I do not know whether I can ask the Premier to take us through his explanation again as a starting point. 
Mr Speaker, you were in the chamber at the time and were calling out for members to be quiet. I could not hear 
what the Premier was saying. I suggest it is not the proper way for the Parliament of Western Australia to be 
dealing with amendments to legislation. Somebody will give us a bit of assistance. I would be interested to hear 
from the Premier what it is about. I am very concerned that the rest of the afternoon will be taken up with a 
slowcoach like me trying to bring himself up to speed on something that has come back from the Council and, 
without any notice, has been dealt with. If the opposition had been given notice of it and I had been given 
enough time to confer with my colleagues, this matter could probably have been dealt with expeditiously. I am 
always suspicious when something like this is brought on at short notice without any written explanation and I 
am meant to address it without having heard a word of what the Premier said.  

I asked for a copy of the bill. The bill I was given is the Parliamentary Commissioner Amendment Bill 2009. I 
am trying to go through that at the moment to conjure up meaning.  

Mr C.J. Barnett: I hope you didn’t charge by the hour as a lawyer.  

Mr J.R. QUIGLEY: Under my old regime I would think that by the time I have worked out what this is about, 
my bill would be already standing at three grand. It will take considerable time indeed. We used to have an 
expedited hearing process at the other end of the Terrace whereby people would courteously tell me what the 
matter was about, speak about it outside if there was not a motion before the court and not take me by surprise 
and say, “What do you reckon, John?” It could then be given a tick or a cross.  

I am going through this line by line to see what the Council was on about. I am trying to work it out while I am 
on my feet. I have to very careful. It is an amendment to insert new section 22B. The bill handed to me by the 
chamber attendant does not have a section 22 in it. Perhaps in 44 seconds I will resume my seat and somebody 
can rise to enlighten me. I am not going to talk this out for the rest of the afternoon, but I would like somebody 
to educate me on what is happening in this chamber this afternoon. 

The ACTING SPEAKER (Mr P.B. Watson): Member, I hope you will talk about the bill soon.  

Mr J.R. QUIGLEY: I am talking about the bill now. I am talking about the hidden meaning within it. If notice 
had been given, there would be no hidden meaning. I am on my feet trying to delve into the hidden meaning. My 
time has run out and I have not got to the bottom of the message.  

Mr C.J. BARNETT: Members were obviously caught out by this coming on, and I apologise for that. It was not 
intended to do that. This bill was debated through this house, sent to the Council and the Council message came 
down today, and I understood that as this is the last day of this session, members opposite were aware it was 
coming on for debate.  

These are relatively minor but important amendments from the upper house. The first is the result of an issue 
raised by the Leader of the Opposition in this house, to which I gave in-principle agreement and said that we 
would work on drafting changes prior to the bill being debated in the upper house. That happened, and an 
amendment was moved and passed in that place. The second amendment that we are dealing with was moved in 
the upper house by the Labor Party with the support of the Greens (WA), which the government accepted.  

I understand that the member for Mindarie was caught out momentarily. It is not the first time in his career that 
he has been caught out. However, this time it was not of his doing. I think the members opposite have gathered 
their thoughts. This matter did come on for debate when they did not anticipate it. The amendments that we are 
agreeing to as a government, and hopefully that the house will adopt, were amendments moved basically by the 
opposition in the upper house and agreed to by the government in the upper house. They are the opposition’s 
amendments and the government agrees with them.  

Mr M. McGOWAN: I appreciate that explanation. That is the first explanation I have had of what is going on. 
Whilst they might be the opposition’s amendments, just because an amendment to a piece of legislation is moved 
in the upper house, it does not mean that I know exactly what is going on. I suspect the same applies to the 
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Premier. If I did not put the notice paper in front of him, I doubt that he could name a quarter of the pieces of 
legislation on it. I invite him to do so if he can.  

I am unaware of what this particular amendment does. As we are considering an amendment to a piece of 
legislation that passed through this house, I hope that the person responsible for that amendment can explain to 
the house what it does rather than the government saying that it is an amendment that was proposed by the 
opposition. If the Premier would explain to the house what the two amendments to this legislation actually do, it 
would enlighten us on what we are doing.  

Mr C.J. BARNETT: This legislation will give responsibility to the Ombudsman to investigate deaths of 
children in the care or knowledge of the Department for Communities. The reason for that is to have 
independence if there is a tragedy. It is a due process of the proper separation of responsibilities. This particular 
amendment is simple. I will repeat what I said, if I may. With regard to amendment 1, this clause amends 
schedule 1 of the Parliamentary Commissioner Act 1971, which is the legislation we are dealing with. Schedule 
1 of the act sets out those organisations to which the act does not apply. This amendment adds the Commissioner 
for Children and Young People—that is, the commissioner—to schedule 1. The effect of the amendment will be 
that the Commissioner for Children and Young People will be exempt from the Ombudsman’s jurisdiction, 
except for those administrative functions she exercises as chief employee under the Public Sector Management 
Act 1994. This gives the commissioner equivalent status to the Auditor General, the Electoral Commissioner and 
the Commissioner for Public Sector Standards for the purposes of schedule 1. In other words, it is just putting an 
accountability body on the same basis as the others.  

Mr E.S. Ripper: That is amendment 2.  

Mr C.J. BARNETT: No, that is amendment 1.  

Mr M. McGowan: What is amendment 2 then? 

Mr C.J. BARNETT: We are not dealing with that; we are dealing with amendment 1 now. Amendment 2 deals 
with section 22B of the act, which deals with the disclosure of certain information by the Ombudsman to other 
specified agencies. That is the new amendment moved by the Labor Party and supported by the Greens in the 
other house, and the government accepts it. It is at page 6 after line 6. We are dealing with amendment 1, which 
is just to give the Commissioner for Children and Young People the same status as the Auditor General, the 
Commissioner for Public Sector Standards and the Electoral Commissioner, recognising her unique position in 
this legislation. 

Mr E.S. RIPPER: Following the sudden arrival of this item for debate, we are just familiarising ourselves with 
the issues. In the debate on this bill when it was in this place, I raised the question of the need to cover the 
interaction between the children’s commissioner and the parliamentary commissioner. I can accept the Premier’s 
argument that these amendments arose in part out of that discussion.  

Mr C.J. Barnett: This one is.  

Mr E.S. RIPPER: As I read the amendments, it seems to me that amendment 2 deals with the commissioner not 
being subject to the Ombudsman, in the same way as the Auditor General is not subject to the Ombudsman. 
Amendment 1, as I read it, seems to me to clarify who has the right to investigate when a disclosure is made. I 
think the amendments are as the Premier states them. They are in response to issues that were raised by Labor in 
this house and by our colleagues in the upper house. I would see no difficulty in this house agreeing to these 
amendments. 

Mr J.R. QUIGLEY: I just had to respond to the Premier of Western Australia, because the Premier said that I 
had been caught out on this occasion and on previous occasions. The member for Victoria Park referred it to the 
third umpire, and on this occasion, as on all previous occasions, the Premier dropped me! 

Mr C.J. BARNETT: The first amendment basically takes the children’s commissioner out of the jurisdiction of 
this act. The second amendment is the sharing of information point. They are a different touch on the same issue, 
I suppose, in a sense. 

Mr M.P. WHITELY: I am still struggling to get my head around this, as a member of the committee that has 
oversight of the operations of the children’s commissioner. My understanding of the purpose of these two 
amendments—I am working on old information and my faulty recollection—is that the first amendment is 
designed to exempt the children’s commissioner from oversight by the Ombudsman.  

Mr C.J. Barnett: That is correct. 

Mr M.P. WHITELY: It is to give the children’s commissioner the same status as any other independent 
watchdog. 
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Mr C.J. Barnett: This first amendment is to the schedule, adding her to the list, as it were.  

Mr M.P. WHITELY: That is right. As with the other organisations and officers, which I cannot recall—the 
Premier might like to help me. 

Mr C.J. Barnett: The others were the Auditor General, the Electoral Commissioner and the Commissioner for 
Public Sector Standards. It is adding her to the list.  

Mr M.P. WHITELY: My understanding is that the intention of it is to make her position exempt so that she can 
be a free and independent advocate and not have her advocacy role interfered with unnecessarily by another 
officer. The second element of the amendment—I may have this wrong and it may be part 2 of the second 
amendment — 

The ACTING SPEAKER: It is. 

Mr M.P. WHITELY: It relates to the fact that the children’s commissioner is still not exempt from public 
sector scrutiny on issues in relation to her as an employer. As somebody who employs staff, she is not exempt 
from the provisions of the Public Sector Management Act and is subject to all the oversight that goes with that. I 
am not sure whether that is contained entirely within the first amendment or whether that is the effect of the 
combination of the two amendments. Could the Premier clarify the situation for me? 

Mr C.J. BARNETT: The effect of this is to exempt the children’s commissioner in her role as a children’s 
commissioner. She is not exempt in her role as an employer or chief executive officer, so it is specifically in that 
role.  

Mr M.P. Whitely: Is that simply the effect of the first amendment or is it the two amendments combined that 
have that effect; in other words, is amendment 2 about something quite different? 

Mr C.J. BARNETT: My understanding is that this amendment adds her to the schedule and, therefore, exempts 
her from the act’s jurisdiction as the children’s commissioner. The other amendment relates to information.  

Mr M.P. Whitely: The other amendment is unrelated to what I have discussed. 

Mr C.J. BARNETT: It is unrelated.  

Mr M. McGOWAN: I still do not quite understand the explanation. Amendment 1, according to the message, 
relates to section 22B of the head act and refers to matters relevant to the death of a child. Amendment 2 relates 
to the Auditor General Act and inserts, as I understand it, into schedule 1 of the Parliamentary Commissioner 
Amendment Act the Commissioner for Children and Young People. It just appears to me that amendment 2 is 
inserting someone else in addition to the Auditor General, the Corruption and Crime Commissioner, the Director 
of Public Prosecutions, the Energy Ombudsman and the Electoral Commissioner. Therefore, amendment 2 looks 
like the one that is doing what the Premier is saying amendment 1 is doing. That is the way I read it. When the 
Premier is saying what amendment 1 is doing or what amendment 2 is doing, I am a little confused by what 
amendment 1 is doing.  

Mr E.S. RIPPER: I have struggled with some confusion over which amendment is which, but having gone to 
the Parliamentary Commissioner Act 1971, I can see that amendment 1, as it is stated in the message that deals 
with section 22B of the Parliamentary Commissioner Act, is the amendment that allows the Ombudsman to give 
information to the children’s commissioner if the matter concerns the death of a child; in other words, this will 
prevent an unfortunate lack of coordination between the children’s commissioner and the Ombudsman should 
their jurisdictions appear to overlap. My reading of amendment 2 is that that will give the children’s 
commissioner the same exemption from the investigatory activities of the Ombudsman as the Auditor General is 
given. Both amendments are in response to debate in this house and we should have no trouble, and hopefully no 
further confusion, in the house supporting them. 

Mr M. McGOWAN: The Leader of the Opposition has given the best explanation thus far in relation to this. 
May I suggest to the house that perhaps the Leader of the Opposition should sit at the table and the Premier 
should sit in his seat and ask questions. 

Mr C.J. Barnett: That is probably a good idea! 

Mr M. McGOWAN: We would then get a proper explanation of what has in fact transpired with this legislation.  

The ACTING SPEAKER: I call the member for Bassendean, reminding him that we are dealing with 
amendment 1. 

Mr C.J. Barnett: Who knows what we are talking about! There are only two of them.  

Mr M.P. WHITELY: I am somewhat confused. The Leader of the Opposition gave a summary that indicated 
that amendment 2 was the amendment that would achieve the exemption of the children’s commissioner from 
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the oversight of the Ombudsman. I noticed that some of the Premier’s advisers were shaking their heads, but 
earlier on when I was summarising my position the Premier indicated that that was amendment 1.  

Mr C.J. Barnett: The member was talking about explanation 2 in amendment 1.  

Mr M.P. WHITELY: Premier, is it amendment 1 or amendment 2?  

Mr C.J. BARNETT: There is an explanation. I am sure that members have watched episodes of The Vicar of 
Dibley, and this is right up there! There is a simple explanation and I apologise to the house for the confusion. 
There are only two amendments, and there are two explanations to those amendments, but they are interposed. I 
have amendment 1 with explanation 2, and amendment 2 with explanation 1, which is the secret to the confusion 
that I have created. The Leader of the Opposition is correct. He has had a heroic victory on the last sitting day of 
the Assembly!  

The first amendment as it is shown on the message from the Council is, in section 22B, to insert the words 
commencing with “is disclosed to a person who is”. In order, hopefully, to clarify the situation, the amendment 
that we are dealing with, amendment 1 in the message from the Council, amends section 22B of the act, which 
deals with the disclosure—the Leader of the Opposition is correct—of certain information by the Ombudsman to 
other specified agencies. The amendment adds the commissioner to the persons already in that section to whom 
the Ombudsman and his staff may disclose information obtained in the course of, or for the purposes of, an 
investigation, under the act. The persons already in this section currently are the Inspector of Custodial Services, 
the Director of Public Prosecutions, the Corruption and Crime Commissioner and the Parliamentary Inspector of 
the Corruption and Crime Commission. The information that may be disclosed to the commissioner is 
information relating to the death of a child. The Leader of the Opposition is correct, and I apologise for the 
confusion.  

The ACTING SPEAKER (Mr P.B. Watson): We have sorted that out!  

Question put and passed; the Council’s amendment agreed to. 

Mr C.J. BARNETT: I move — 

That amendment 2 made by the Council be agreed to. 

I refer members to explanation 1 for amendment 2. I repeat for the third time: this clause amends the schedule of 
the Parliamentary Commissioner Act for the purpose of making sure that the jurisdiction of this act does not 
apply to the Commissioner for Children and Young People and will put the children’s commissioner on an 
equivalent status to the Auditor General, the Electoral Commissioner and the Commissioner for Public Sector 
Standards for the purpose of the schedule.  

Question put and passed; the Council’s amendment agreed to. 

The Council acquainted accordingly. 
 


